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Key Points
The statutory framework
›

›

The Insurance Contracts Act is the main legislation. This is administered by
ASIC.
Small businesses seeking insurance have a duty to disclose relevant
information to the insurer. Both the insurance company and the insured small
business have a duty to act with utmost good faith.

Mandatory insurance
›

If a business employs workers, it must hold workers compensation insurance.

›

If a business operates a vehicle, it must hold third party vehicle insurance.

Types of business insurance
›

Business interruption insurance, computer and electronic insurance, directors
and officers insurance, employee fraud and dishonesty insurance, farm
insurance, glass insurance, goods in transit insurance, income protection/
disability insurance, key person insurance, landlord insurance, machinery/
equipment breakdown insurance money/cash insurance, motor vehicle
insurance (comprehensive, third party property or third party fire and theft),
product liability insurance, professional indemnity insurance, property
insurance, public liability insurance, stock/deterioration of stock insurance,
tax audit insurance, theft and burglary insurance, trade credit insurance, travel
insurance, workers compensation insurance.

Disaster events
›
›

›

Natural disasters generally lead to more insurance claims.
Bushfires and floods issues may be claim delays, the cost of debris removal,
claims issues eg denials, coverage, documentation requirements, rebuild costs,
under and no insurance
COVID-19 - business interruption insurance may cover COVID related
disruption, depending on the wording of the insurance contract.

Insurance brokers
›

If a small business uses an insurance broker, claims should be lodged through
them in the first instance.

Dispute resolution
›

›

1

Disputes about many types of insurance can be taken to the Australian
Financial Complaints Authority (AFCA).
AFCA’s jurisdiction covers: computer and electronic breakdown, fire or
accidental damage, loss of profits/business interruption, general property,
glass, land transit, machinery breakdown, money and theft.
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About this chapter
This chapter provides an overview of the common types of business insurance, and
the statutory framework within which insurance contracts operate. It also summarises
the main insurance issues faced by financial counsellors during disasters and dispute
resolution if there is a disputed insurance claim.

7.1

The Statutory Framework
What is the statutory framework for insurance contracts in Australia?
The Insurance Contracts Act 1984 (Cwth) (“the IC Act”) is the main legislation for
insurance contracts for small business and individuals. The IC Act is administered by
ASIC.
Other types of business insurance that may be relevant to a small business and the
relevant legislation include:
■

Private health insurance (addressed by the Private Health Insurance Act 2007
(Cwth))

■

Marine insurance (addressed by the Marine Insurance Act 1909 (Cwth))

■

Workers compensation (addressed by State/Territory legislation)

■

Motor vehicle accidents (addressed by State/Territory legislation)

■

Employment related personal injuries (addressed by State/Territory legislation)

The key document for consideration of any potential insurance claim is the insurance
policy. Subject to any statutory provisions, the terms of the policy set out what is
covered, and to what extent.

What are the key elements of the Insurance Contracts Act 1984?
The IC Act is complex legislation with substantial associated case law. This section
identifies some of the key areas and principles in the Act. Detailed questions about
insurance should generally be referred to an external expert.

The Duty of the Utmost Good Faith
s.13(1) of the IC Act states:
A contract of insurance is a contract based on the utmost good faith and there
is implied in such a contract a provision requiring each party to it to act towards
the other party, in respect of any matter arising under or in relation to it, with the
utmost good faith
This means that an insurance company must act consistent with commercial
standards of decency and fairness. People and small businesses taking out insurance
must also act in good faith.
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Duty of Disclosure
People or small businesses taking out insurance have a duty to disclose relevant
information to an insurer before they take out the contract (section 21 of the IC Act).
For example, before taking out an insurance contract, an insurer might ask about
previous insurance claims.
The IC Act addresses how to deal with non-disclosures or misrepresentations.

Meaning of ‘flood’ and inclusion of flood cover in prescribed contracts.
Small businesses that have insurance for loss or damage to business equipment,
inventory, stock or premises will automatically be covered if the loss or damage is
caused by flood, as long as they meet the definition of small business in the Insurance
Contracts Regulations. This is defined in Section 35 of the regulations as follows:

35 Meaning of small business
A business is a small business if:
a. the business has operated in the last completed financial year; and
b. its turnover in the last completed financial year was less than $1,000,000; and
c. the total number of hours worked each week by the employees of the business is
no more than 190 hours (whether or not the employees are employed on a fulltime,
parttime or casual basis).
Note: 190 hours is the equivalent of 5 employees each working a 38 hour week.
A business that does not meet the small business definition does not automatically
have flood cover in its insurance policy. These businesses will need to check the
specific terms of their policy.
The definition of flood in the regulations overrides any different meaning in a
prescribed insurance contract.

Underinsurance and Averaging
The IC Act (s.44) includes provisions to reduce the liability of the insurer where the
amount of insurance (sum insured) was less than the value of the property being
insured. These provisions mean that if the small business is under-insured, any claim
could be further reduced.
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7.2

Mandatory Insurance for Small Business
Is there any insurance for business that is mandatory?
There are two types of insurance mandatory for most businesses (when their
circumstances warrant):
■

If a business employs workers, workers compensation insurance is mandatory

■

If a business operates a vehicle, Third Party vehicle insurance is mandatory.

These schemes are subject to State/Territory legislation and details can differ between
jurisdictions.

7.3

Common Types of Business Insurance
The summaries below are largely sourced from the website of the Insurance Council
of Australia.1 Many insurers bundle various types of business insurance into the one
policy tailored to common business needs, so details in a policy need to be carefully
read to understand what limits, obligations, criteria or other thresholds apply to each
part of the policy.
Many insurance policies also include policy excesses, meaning that the policy holder
must pay some amount of any valid claim. The higher the excess, the lower the
premium and vice versa.

What is Business Interruption Insurance?
Business Interruption Insurance covers businesses that suffer a loss because they
cannot trade for a period of time due to loss or damage from a weather event, flood,
fire or other insured interruptions.
The policy will specify what events are covered for these policies.
A recent court case in NSW considered whether the COVID-19 pandemic was an
event covered by Business Interruption Insurance policies. The court found in favour
of the policy holders.2 An appeal to the High Court was not successful in June 2021,
meaning the NSW court decision was upheld.
The NSW court decision was about insurance contracts referencing the Quarantine
Act. This Act was repealed in 2016 and replaced by the Biosecurity Act. The court
found that exclusions referring to the Quarantine Act, did not exclude COVID-19
related business interruption claims. This means that businesses with these types of
policies may have valid claims for business interruption (and subject to other terms in
the contract). New policies will include the correct Biosecurity Act exclusion.
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1

Sourced from www.insurancecouncil.com.au February 2021.

2

HDI Global Specialty SE v Wonkana No 3 Pty Ltd [2020] NSWCA 296.
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What is Computer and Electronic Insurance?
This insurance covers accidental damage or loss to computers and electronic
equipment and data.

What is Directors and Officers (D&O) Insurance?
This insurance overs specified individuals or roles (eg directors, executives, etc) in a
business for liabilities and legal costs of defending claims against them made by the
business or third parties for wrongful acts committed in their capacity as directors or
officers.

What is Employee Fraud or Dishonesty Insurance?
This insurance covers against fraudulent or dishonest actions committed by
employees that directly result in loss of money, negotiable instruments or goods.

What is Farm Insurance?
There is a broad range of farm / rural insurance available, including many of the types
of insurance listed in this section, as well as other types specifically related to farm/
rural needs. These include items such as crop, fencing, livestock, greenhouse and
orchards insurance.

What is Glass Insurance?
This covers the replacement of external and internal glass, as well as specified glass
items

What is Goods in Transit Insurance?
This covers the loss of, or damage to, goods a business buys, sells or uses in the
business when they are in transit by road, rail, air and sea. It also covers damage
to property – such as tools and equipment – while in transit within a defined set of
geographical limits.

What is Income Protection / Disability Insurance?
This covers a proportion of pre-tax income of an individual for insured events. A
business may take out this insurance for the sole trader, or a director of a small
business.

What is Key Person Insurance?
This is a life insurance policy a business buys on the life of its top executives.
Such insurance is needed if that executive’s death or inability to work would be
devastating to the future of the company.

What is Landlord Insurance?
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This covers a business which owns and leases property for loss or damage caused
by tenants. It can be combined with property insurance for the premises. Policies
generally include cover for rent default by the tenant. A number of insurers removed
this cover in 2020 for policies issued from a specified date due to changes in
protections for tenants unable to afford rent because of COVID-19 restrictions.

What is Machinery/Equipment Breakdown Insurance?
This covers machinery and equipment used by a business. Some policies may also
cover stock damages as a result of the breakdown.

What is Money/Cash Insurance?
This covers money for theft at the premises, in transit and at a private residence.

What is Motor Vehicle Insurance?
Every state and territory requires mandatory motor vehicle accident personal injuries
insurance for all company or business vehicles.
The three most common types of commercial motor vehicle insurance are:
■

■

■

Comprehensive – as the name suggests, this covers the vehicle for a wide range of
circumstances
Third party property damage covers loss if you’re responsible for a motor vehicle
accident that damages someone else’s property
Third party fire and theft covers loss if the vehicle is stolen or damaged by fire.

What is Product Liability Insurance?
Businesses that supply, deliver or sell goods, even in the form of services or repairs,
may need cover against claims of goods causing damage, injury or death. Product
liability cover provides protection if any of these events happen to another person or
business by the failure of a product the business is selling.

What is Professional Indemnity Insurance?
This cover protects a business from legal action taken against it if someone suffers a
loss after following its professional advice or as a result of receiving the service.

What is Property Insurance?
This coovers damage or loss to buildings, contents and stock caused by insured
events and accidental damage. The policy will stipulate what events are covered (and
not covered). Accidental damage does not include general wear and tear, or damage
caused over the longer term.

What is Public Liability Insurance?
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This covers a business for legal costs and compensation costs that it might have to
pay if the business is found liable to someone because it caused death or injury, loss
or damage to their property, or economic loss due to negligence.

What is Stock/Deterioration of Stock Insurance?
This covers businesses for the deterioration of chilled, refrigerated or frozen goods
and stock if a refrigerator or freezer unit storing these goods breaks down and spoils
the items.

What is Tax Audit Insurance?
This covers costs incurred by a business’ accountant or registered tax agent when
notified by the Australian Taxation Office to conduct an audit or investigation into the
business’ tax liability.

What is Theft and Burglary insurance?
Theft insurance generally covers a business against loss or damage to stock and
contents if someone forces their way onto the premises, or uses deception to get in to
the premises. It usually does not cover cash losses, which can be covered separately.

What is Trade Credit insurance?
Trade credit insurance protects a business against a customer failing to pay their
invoice due to insolvency, bankruptcy, default or other reasons specified in the policy.
It may also be referred to as debtor insurance, export credit insurance and accounts
receivable insurance.

What is Travel Insurance?
Travel insurance is insurance cover for emergencies or accidents that might happen
to you or your belongings while away from home. A business may take out travel
insurance for employees or directors on a per-trip basis or for a longer period. Travel
insurance can cover a range of events or circumstances, with limits and thresholds,
and may differ depending on whether the travel is within Australia or overseas.

What is Workers Compensation Insurance (mandatory)?
Workers’ Compensation insurance is compulsory in all states and territories for
businesses with a certain number of employees. It provides protection to workers if
they suffer a work-related injury or disease.
Any business that employs or hires workers on a full-time, part-time or casual basis,
under a verbal or written contract of service or apprenticeship, must have workers
compensation insurance that covers all workers.
Workers compensation is not required for a sole trader or partners in a partnership
(as they are not employing themselves). Requirements for directors of a company may
vary between states/territories. If paid remuneration, it is likely the director should
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be covered; if not paid remuneration, it is likely they would not be eligible for cover.
Specific requirements should be checked with the relevant Workers Compensation
authority in the relevant jurisdiction.

7.4

Disaster Events
What are the main insurance issues arising from a natural disaster?
Recent bushfires and the COVID-19 pandemic led to higher volumes of insurance
claims. Some of the main insurance issues emerging from financial counselling
experience are described below.

Bushfires and Floods
■

■
■

■

■

Delays in responding to claims – Performance varied by insurer depending on their
approach
Cost of debris removal – whether covered by government assistance, or the policy
Claims issues – access to destroyed documents; denials based on technical
definitions; coverage of external fences (and neighbour contributions); landlords not
making claims for smoke damage leading to health effects for tenants; excessive
demands for proof of ownership; application of excesses; concerns about insurance
payouts on Centrelink entitlements.
Rebuild costs – increased premiums for insurance renewals; payouts sufficient for
sheds but not contents/fixtures; increased cost of rebuilding due to Bushfire Attack
Level (BAL) ratings; onus for underinsurance.
Under/no insurance – consistent issue; who is responsible; underinsured for
fencing means stock can’t be returned; whether payout amounts are sufficient to
rebuild to BAL levels.

COVID-19 pandemic
Whether businesses could lodge claims under Business Interruption Insurance (see
earlier).
Some insurers introduced deferral arrangements for insurance premiums for small
businesses affected by pandemic to help them through this period.
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7.5

Insurance Brokers
A lot of small business insurance is arranged via an insurance broker. An insurance
broker, unless an agent of an insurer, is acting on behalf of the small business client as
a potential policy holder. A broker is required to exercise reasonable skill and diligence
in the performance of their duties when acting on behalf of the client.
The broker must make reasonable efforts to ascertain the client’s needs, ensure the
policy offered covers the risk appropriate to the client’s disclosed or ascertained
needs, and informs the client of relevant policy exclusions or exceptions.
In the event of an insurance claim, the small business should in the first instance
lodge the claim through their broker (who acts on their behalf). If the broker fails
to advocate reasonably on behalf of the client (for example, stating that the policy
excludes the item claimed and not progressing to the insurer, although the small
business had required that item to be covered), the small business should contact the
insurer directly. In such a case, the small business may also have a claim against the
broker for failing to understand and address the small business’ insurance needs when
effecting the policy.
Where an insurance claim arises and progresses to the Australian Financial
Complaints Authority (AFCA – see below), AFCA can consider the conduct of the
broker (acting on behalf of the client) as well as that of the insurer in determining any
apportionment of responsibility in the event compensation is awarded.
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7.6

Dispute Resolution
What if things go wrong?
The Australian Financial Complaints Authority (AFCA) is the dispute resolution scheme
for most insurance complaints.
AFCA’s Operational Guidelines (January 2021 section C.1.4) state:
“We can only consider complaints about a [small business insurance] policy, or
part of a policy, that provides insurance cover for (this is an exhaustive list):
a.

Computer and Electronic Breakdown;

b.

Fire or Accidental Damage – to the extent that the cover relates to:
Fire/Lightning/Explosion; Storm/Tempest/Rainwater; Flood; Water
from leaking pipes/water systems; Impact; Earthquake; Riot and Civil
Commotion or Industrial Disputes; Malicious Damage; Fusion; Spoilage of
refrigerated goods;

c.

Loss of Profits/Business Interruption;

d.

General Property;

e.

Glass;

f.

Land Transit;

g.

Machinery Breakdown;

h.

Money; and

i.

Theft.

We cannot consider cover in relation to Contractors All Risks; Fidelity
Guarantee; Legal Liability (including Public Liability and Products Liability);
Professional Indemnity; and Industrial Special Risks in respect of a Small
Business Insurance Product.”
As with all disputes considered by AFCA, a preliminary step is that a person or small
business has first taken their complaint to the insurance company’s internal dispute
resolution (IDR) function.
Unreasonable delays by the insurer in dealing with the response during IDR however
can be escalated to AFCA.
If AFCA is unable to handle an insurance complaint, alternatives are:
■

■
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dispute resolution assistance from a Small Business Commissioner in the relevant
State
independent legal advice.
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