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Key Points
Businesses are subject to a number of different taxes or collect taxes on behalf of
Government.
■

■

■

■

■

■

■

GST (Goods and Services Tax) – GST is a consumption tax of 10% payable on
most goods and services bought and sold. A business must register for GST
once turnover reaches $75,000. Taxi (including Uber/ride-share) and limousine
services must register for GST regardless of turnover.
PAYG (Pay As You Go) Instalments – This is an ATO system to ensure that
businesses make regular payments towards their tax on an ongoing basis. PAYG
instalments apply to all businesses, regardless of their structure.
PAYG (Pay As You Go) Withholding Tax – This is a system where businesses assist
the ATO to collect pre-paid tax instalments for their employees, contractors and
suppliers.
FBT (Fringe Benefits Tax) – FBT is a tax payable by employers on certain benefits
they provide to their employees and employees’ families. An example might be a
discounted loan for an employee.
Payroll Tax – Payroll tax is a State and Territory tax based on the total wages
paid by a business each month. It is administered by State and Territory revenue
offices, rather than the ATO. Payroll tax must be paid by all businesses regardless
of their structure.
STP (Single Touch Payroll) – STP is a way of reporting employees’ tax and
superannuation information to the ATO for each pay cycle. This is done using
STP-enabled accounting and payroll software.
Company Tax – Company tax is an income tax paid by businesses operating
as companies (or corporate trustees). The general company tax rate is 30%.
However, most small businesses will pay a lower rate as they will be classed as
“base rate entities”. The rate is 26% for 2020 – 21 and 25% for 2021 – 22.

Businesses report and pay taxes such as GST, PAYG Instalments and PAYG
Withholding through Activity Statements.
■

■

Businesses that are registered for GST must lodge a Business Activity Statement
with the ATO.
Businesses that are not registered for GST must lodge an Instalment Activity
Statement with the ATO.

Sometimes a small business will have a debt with the ATO.
■

The debt may include:
›
›

›

1

The principal debt
The General Interest Charge (GIC): interest applied to overdue tax liabilities
(currently 7.1%); and
Penalties for late payment and/or late lodgement
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Key Points continued
■

■

The ATO may waive or release debts owed for individuals. This is not available
for companies or trusts.
A company owing less than $100,000 can propose a payment plan by
contacting the ATO.

Company directors have a duty to prevent a company from trading while it is
insolvent. They are personally liable for all debts incurred by a company if they
allow it to continue trading while it is insolvent, including tax debts.
■

To recover a tax debt, the ATO will issue a Director Penalty Notice.

There are some services available to assist individuals and small businesses with
tax issues and disputes with the ATO.
■

■

■

5.1

The Taxation Ombudsman is a government entity that investigates complaints
about the ATO. As a first step, a client must lodge a formal complaint with the
ATO.
The Tax Concierge Service is provided by the Australian Small Business and
Family Enterprise Ombudsman (ASBFEO). The Service helps small businesses
decide if an application to the Administrative Appeals Tribunal for review of an
ATO decision is an appropriate pathway to resolution.
The National Tax Clinic program is a government-funded initiative to assist
those who may not be able to afford professional advice and representation
regarding their tax affairs. The service is run by a number of Universities.
Accounting students provide the service, under the guidance of staff.

About this document
This chapter outlines the main tax reporting and payment obligations applicable to
small businesses, including:
■

GST

■

PAYG Instalments

■

PAYG Withholding

■

FBT

■

Payroll tax

■

Single Touch Payroll

■

Company Tax; and

■

Activity Statements

It also covers:
■

2

options for dealing with unpaid business tax debts;
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■

the personal liability of company directors for the tax debts of a company.

The chapter also includes some resources to assist small business clients in managing
tax affairs and challenging ATO decisions.

5.2

Goods and Services Tax (GST)
What is GST?
Goods and Services Tax (GST) is a consumption tax of 10% payable on most goods
and services bought and sold. Businesses pay GST on purchases and can claim
reimbursement from the ATO for GST paid on items or services that will be used for
business purposes. This is done by claiming input tax credits/ GST credits on their
Business Activity Statement (BAS).
Businesses also collect GST on sales of their products and services and pay this
revenue to the ATO

When must a small business register for GST?
A business must register for GST if:
■

It has an annual GST turnover of $75,000 or more – GST turnover is calculated by
working out gross business income (not profit) minus:
›

any GST collected by the business

›

sales that are not for payment and so are not taxable

›

sales not connected with the business

›

input-taxed sales; and

›

sales not connected with Australia (ie to overseas customers)

If a person starts a new business and expects the turnover to reach the GST
threshold in the first year of operation, the business should be registered for
GST. An existing business should be registered for GST as soon as it reaches the
turnover threshold.
■

A business that provides taxi or limousine services for passengers must register
for GST regardless of turnover. This includes both owner drivers and those who
lease or rent a taxi. It also includes drivers who work as contractors for ride share
services such as Uber.

Registering for GST is optional if the business doesn’t fit either of these criteria.
However, once a business chooses to register, it must usually remain registered for at
least 12 months. Once a business hits the $75,000 threshold it has 21 days to register
for GST.
If a business chooses to register for GST voluntarily, it can elect to report and pay
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GST annually instead of quarterly. A business must be registered for GST if it wishes
to claim fuel tax or GST credits for its own purchases. Many businesses below the
turnover threshold choose to register for GST for these reasons as it can be in their
financial interest (see example below).

Don operates a small lawn mowing service as a sole trader. The annual income is $60,000 per
year. The business doesn’t need to register for GST, but Don decides it is worth the additional
administrative costs because he can claim back fuel tax and GST credits.
Scenario 1 – Not registered for GST

Scenario 2 – Registered for GST (Don would need to
add 10% to all of the invoices he issues)

Gross Income

Gross Income (inc
GST)

$60,000

Less Expenses

Expenses

Fuel

Fuel

Maintenance of
mowers etc

Maintenance of
mowers etc

Office costs

Office costs

Drawings

Drawings
$55,000

Net Income

$5,000

$66,000

$55,000
Net Income (inc GST)

$11,000

Remit GST $6K
collected
Claim back GST paid
on expenses – say
$1,000
$5,000
Net income after GST

$6,000

If the GST turnover of a business that is registered for GST reduces below $75,000,
the business can choose to cancel its GST registration or to remain registered but
report and pay GST annually rather than quarterly.

What if a business does not register for GST?
If a business is required to register for GST because its turnover is over $75,000 or
because it provides ride share services and does not do so, it may have to pay GST on
sales made since the date it was required to register, even if it did not include GST in
the price of those sales.
The business may also be liable to the ATO for penalties and interest on unpaid GST.
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How does a business claim GST credits and remit GST to the ATO?
A business that is registered for GST will usually receive a quarterly Business Activity
Statement (BAS) from the ATO. The business will fill in the amount of GST it has
received from sales and the amount it has paid for business purchases. The difference
between these amounts is the amount of GST the business owes to the ATO.
Alternatively, if the business has spent more in GST for the quarter than it has taken it,
it is eligible for a refund of GST from the ATO. See Section 5.9 Activity Statements for
more information.
Some small businesses that are eligible to report GST annually will instead complete
and lodge an annual GST return.

5.3

PAYG Instalments
What are PAYG Instalments?
Pay As You Go (PAYG) instalments are an ATO system for making regular
prepayments towards a businesses’ expected income tax liability for the financial year.
PAYG instalments apply to all businesses, whether they are sole traders, partnerships,
companies or trusts, they also apply to individuals in respect of investment income
only.
All businesses whose estimated tax liability for the financial year is $500 or more are
subject to PAYG instalments, so this includes most businesses. The ATO determines
whether a business needs to pay PAYG instalments for a given financial year based on
the information reported in the previous year’s tax return. Businesses can generally
choose from 2 different methods of calculating their PAYG rates for each financial
year:
■

■

Instalment amount: paying the instalment amount the ATO has calculated based on
their latest tax return; or
Instalment rate: working out an instalment amount payable based on an instalment
rate (percentage) provided by the ATO and their instalment income for the relevant
quarter

PAYG instalment payments are due quarterly either as part of a business’ Business
Activity Statement (BAS) or Instalment Activity Statement (IAS) every year (see
Section 5.9 Activity Statement).
For businesses that are structured as partnerships, there are special rules for working
out each partner’s individual share of the partnership’s instalment income and thus
how much each partner needs to pay in PAYG instalments.

5
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Can PAYG Instalments be varied?
A business owner can vary their PAYG instalments by lodging the variation on their
BAS or PAYG instalment notice if they think their current rate or amount will result in
them paying too much or too little tax for the year overall. Businesses receive a credit
for the instalments they have paid when they lodge their tax return for the relevant
financial year. This means that if the total instalment amounts paid are more than
the tax payable for that year, the company, trust or individual will receive a refund of
any overpayment. If the amount of PAYG instalments paid throughout the year is not
enough, the business owner will be liable to pay the balance owing after they file their
annual tax return and receive their tax assessment.

Warning:

5.4

A rapidly growing small business paying the quarterly
instalment amount the ATO has calculated based on last
year’s tax return may find it has a substantial tax bill due
at the end of the year. Small businesses need to monitor
their cash flow and potential tax liabilities carefully. If
they do not vary the PAYG instalments during the year
to match anticipated income, they should ensure there
will be adequate funds available to meet the higher tax
liability when it falls due. A separate bank account for
such liabilities can assist in setting aside funds from those
otherwise available for general business operations.

PAYG Withholding Tax
What is PAYG Withholding Tax?
PAYG (Pay As You Go) withholding requires small business to collect money and pass
it on to the ATO. This applies to payments to:
■

employees

■

other workers, such as contractors, that a business has voluntary agreements with

■

businesses that don’t quote their Australian business number (ABN). (It is unusual
for a business not to quote a ABN.)

The aim is to help these payees meet their end of year tax liabilities.

TIP

6

Most commonly, PAYG obligations apply to a business’ employees,
but PAYG withholding obligations also apply to small businesses
that do not have employees (eg sole traders), because they must
withhold tax from payments to suppliers that do not provide an ABN.
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Businesses must register for PAYG withholding with the ATO, and need to cancel their
registration if they cease to be employers.
Withheld PAYG amounts must be reported in the “PAYG tax withheld” section of a
business’ BAS (see Section 5.9 Activity Statements) and paid to the ATO. If a business
fails to comply with the PAYG withholding obligations for a payment, they may not be
entitled to a deduction for that payment. Penalties may also apply.
At the end of each financial year a business must lodge a PAYG withholding annual
report for all payments not reported and finalised through Single Touch Payroll. A
business must also provide all payees, such as employees, for which it has withheld
PAYG tax for the financial year with an annual PAYG payment summary showing the
payments made to them and the amounts withheld for PAYG tax. Businesses do not
need to provide payment summaries to employees if payment information has been
reported via Single Touch Payroll (see the Section 5.7 on Single Touch Payroll for
details)

How does a business determine how much PAYG withholding tax to withhold
from employees?
Businesses determine whether and how much PAYG withholding tax to withhold
from employees depending on the information in the employee’s Tax File Number
declaration and Withholding Declaration form. The amount will differ example
depending on whether the employee is under 18 years of age, has a higher education
loan or is claiming tax offsets.
PAYG amounts must be withheld from employee wages or salaries, as well as other
payments including:
■

allowances

■

back payments, commissions, bonuses and similar payments

■

long service leave and holiday pay

■

overpayments (if repayment is waived or time for repayment is allowed)

■

redundancy and other payments when an employee leaves employment

Where a small business operates as a sole trader or partnership and the business
owners (the sole trader or the partners) draw money from the business for personal
use, this is not a wage and PAYG withholding amounts do not need to be taken out.
However, these amounts must still be reported as income in the individual sole trader
or partner’s tax return.
If a small business operates as a company or a trust with a corporate trustee, the
individuals operating the business will be directors and/or employees of the business.
Family members may also be directors or employees of the business. Where the
company or corporate trustee pays the business owners a wage or directors’ fees,
PAYG amounts must be withheld from these and paid to the ATO.

7
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5.5

Fringe Benefits Tax
What is Fringe Benefits Tax?
Fringe benefits tax (FBT) is a tax payable by employers on certain benefits they
provide to their employees and employees’ families. For the purposes of FBT—current,
future or past employees, company directors and beneficiaries of trusts that work in
the business operated by the trust—are all counted as employees.
Fringe benefits are “extras” that employees get from employers in addition to their
wage or salary, or under a salary sacrifice arrangement. Examples of fringe benefits
include:
■

allowing employees to use work vehicles for private purposes

■

providing discounted loans to employees

■

paying for employee gym memberships

■

providing free tickets to concerts, movies or other entertainment venues

■

reimbursing personal expenses incurred by employees, eg school fees

■

providing benefits under a salary sacrifice arrangement with an employee.

The following are not fringe benefits:
■

salary and wages

■

employer contributions to superannuation

■

employment termination payments (eg redundancy payments or gift or sale at a
discount of a company car to an employee on termination)

Small businesses that provide their employees or family members of employees with
food/drinks, gifts or leisure activities may be liable for FBT as this may be classified as
providing entertainment.

What exemptions to FBT apply to small businesses?
There are a number of exemptions to FBT that are applicable to small businesses,
including:
■

■

■

■
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an exemption for food or drinks provided to current employees on a working day
and consumed on business premises;
a minor benefits exemption where the taxable value of the benefit is less than
$300 and it is unreasonable in the circumstances to treat the minor benefit as a
fringe benefit (for example, a gift for an employee’s birthday or baby shower or a
Christmas party);
an exemption for car parking benefits provided by small business employers where
the employer’s total gross income for the prior financial year was less than $10
million and the parking provided is not in a commercial car park; and
an exemption from FBT for multiple work-related portable electronic devices (eg
mobile phones, laptops etc) in the same FBT year.
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When does a business have to pay FBT?
FBT is separate to income tax (i.e. individual or company tax) and is calculated based
on the taxable value of the fringe benefit. Employers that provide fringe benefits must
register with the ATO for FBT. They must then self-assess their FBT liability for each
FBT year (which runs from 1 April to 31 March) and lodge an annual FBT return with
the ATO.
Employers can usually claim income tax deductions for the cost of providing fringe
benefits and for the FBT payable on them. They can also claim GST credits for items
provided as fringe benefits.

5.6

Payroll tax
What is payroll tax?
Payroll tax is a State and Territory tax calculated based on the total wages paid by a
business each month. It is administered by State and Territory revenue offices, rather
than the ATO.
Payroll tax must be paid by all businesses regardless of their business structure.
What businesses need to pay payroll tax?
Businesses need to register for and pay payroll tax if their total Australian taxable
wages are over the tax-free threshold for the relevant State or Territory.

State

Annual Payroll tax
threshold for
2020 – 2021

Tax rate

NSW

$1M

5.45%

VIC

$650,000

4.85% or 2.425% for regional employers

QLD

$1.3M

4.75% for employers or groups of employers
who pay $6.5 million or less in Australian taxable
wages.
Regional employers may be entitled to a 1%
discount on the rate until 30 June 2023.
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WA

$1M

5.5% for taxable wages of more than $1M, but
less than $7.5 M

SA

$1.5M (up to
$600,000 annual
deduction entitlement)

Variable from 0% to 4.95% depending on wages
paid for the full financial year.

Tas

$1.25M

4% for taxable wages from 1.25M – 2M and 6.1%
for wages over 2M
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State

Annual Payroll tax
threshold for
2020 – 2021

Tax rate

ACT

$2M

6.85%

NT

$1.5M

5.5%. Payroll tax exemptions exist for hiring NT
residents

Each State and Territory has its own requirements for lodging annual payroll tax
returns and paying payroll tax.

Payroll tax and COVID-19
States and Territories have introduced various relief measures relating to payroll tax
due to the impact of COVID-19. These include reductions in the tax rate, payroll tax
deferrals and increases in the tax-free threshold for payroll tax for FY 2020 – 2021.

5.7

Single Touch Payroll
What is Single Touch Payroll?
Single Touch Payroll (STP) is a way of reporting tax and superannuation information to
the ATO.
Businesses must report their employees’ payroll information (including salaries and
wages, PAYG withholding and superannuation) to the ATO for each pay cycle. This is
done using STP-enabled accounting and payroll software.
STP reporting for businesses that have 20 or more employees became compulsory
from 1 July 2018 for employers, and from 1 July 2019 for businesses with 19 or fewer
employees.
Late lodgement or failure to comply with STP reporting can attract penalties from the
ATO.

Do all small businesses have to report using STP?
Micro employers (businesses that have 1 – 4 employees) that need more time to set
up STP reporting can ask their registered tax or BAS agent to apply on their behalf to
the ATO for a concession (that is, an exemption) to STP reporting. If the concession
is granted, the tax or BAS agent will instead lodge quarterly STP reports on behalf of
the business. This concession is only available until 30 June 2021. Micro employers
that operate in the agriculture, fishing or forestry industry need not use a tax or BAS
agent, but can apply to the ATO for a concession themselves via the ATO business
portal. If the concession is granted, they must file their own STP reports quarterly. This
concession is also only available until 30 June 2021.

10
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Small employers with fewer than 19 employees are exempt from the requirement to
report closely held or related payees through STP until 1 July 2021.
A closely held (related) payee is an employee who is directly related to the business,
company or trust that pays them, such as:
■

family members in a family business

■

directors or shareholders of a company; or

■

beneficiaries of a trust.

If the small business has any other employees that are not closely related (also known
as “arm’s length employees”) payroll information must be reported through STP each
pay day per the usual requirements unless the business is eligible for a micro employer
reporting concession (discussed above).

5.8

Company tax
What is company tax?
Company tax is an income tax paid by businesses operating as companies (or
corporate trustees). The individuals involved in the company—directors, officers,
employees and shareholders—will each also pay individual income tax on income they
earn from the company (whether as dividends, salary/wages or directors’ fees).
If a business is structured as a sole trader or partnership, company tax is not relevant
The sole trader or individual partners will pay individual tax rates on their share of the
business income.
How is company tax calculated?
Just like individual income tax, company tax is calculated by working out the
company’s assessable income for the financial year, subtracting allowable tax
deductions to arrive at taxable income, and then applying the relevant tax rate:
Assessable income – deductions = taxable income
Taxable income x tax rate = tax payable
Similarly to the individual income tax regime, tax law dictates what company income is
counted as assessable and what deductions are allowable.
Most small business companies will be classified as “base rate entities” and so will be
subject to a lower tax rate than the general company tax rate of 30%.

11
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A ‘base rate entity’ is a company with aggregate annual turnover less than the
specified threshold ($50 million from 2018 – 19) and 80% or less of its assessable
income is ‘passive’ (that is, from non-operating sources such as distributions, franking
credits, royalties, rent, interest, capital gains, etc).1
That base rate tax is:
■

FY 2019 — 2020: 27.5%

■

FY 2020 — 2021: 26%

■

FY 2021 — 2022: 25%

Unlike individual income tax, there is no tax-free threshold for companies; a company
pays tax on every dollar that it earns.

How does a company lodge and pay tax returns?
A company must lodge an annual company tax return each financial year which shows
the company’s income, tax deductions and the income tax it is liable to pay. Company
directors, office holders or employees must each lodge their own individual tax returns
as well.
A company will usually pay its company tax by instalments through the PAYG
instalment system (see PAYG Instalments below).

5.9

Activity Statements
What are Activity Statements?
Activity Statements allow a business to report and pay GST, PAYG instalments, PAYG
withholding tax and other taxes.

What businesses need to lodge a Business Activity Statement?
A business that is registered for GST needs to lodge a Business Activity Statement
(BAS) with the ATO. Most businesses that are registered for GST and have an annual
GST turnover of less than $20 million must lodge and pay their BAS quarterly as
follows:

1
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Quarter

Due date

Quarter 4 (April – June)

28 July

Quarter 1 (July – September)

28 October

Quarter 2 (October – December)

28 February

Quarter 3 (January – March)

28 April

Businesses that receive and lodge their BAS online are eligible for a 2 week extension
on these due dates (except for the December BAS because it is already extended). If a
business’
is lodgedtoby
registered
BAS agent there is a 4 week extension on the
This replacesBAS
the requirement
beacarrying
on a business.
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above due date (again, except for the December quarter).
The due date for lodging and paying the BAS is displayed on the statement. Penalties
may apply if a BAS is not lodged on time.
If a business is structured as a partnership and registered for GST, it will receive
separate BAS statements for the partnership to report GST, and for each partner to
report their own PAYG instalment income.

What businesses need to lodge an Instalment Activity Statement?
An Instalment Activity Statement (IAS) is an alternative to a BAS used by businesses
that are not registered for GST but must report PAYG instalments, PAYG withholding
and/or FBT instalments.

How does a business lodge a BAS or IAS?
A business can lodge a BAS or IAS online in a number of ways:
■

through MyGov for individuals and sole traders;

■

through the ATO Business Portal; or

■

directly through a business’s accounting or payroll software if it has that capability

A registered BAS or tax agent (such as an accountant) can lodge and pay BAS/IAS
statements on behalf of a business.
BAS and IAS can also be submitted in paper copy.
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5.10 Unpaid tax debts
What makes up an unpaid tax debt?
In 2017–18, 3.8 million small businesses (with an annual turnover of less than $10
million) were registered in the tax system. Collectively, small businesses owe nearly
two thirds of tax debt and are almost twice as likely to have a debt with the ATO
compared to other taxpayers.2
A small business tax debt may have several components, including:
■
■

■

the principal debt
the General Interest Charge (GIC): interest applied to overdue tax liabilities
(currently 7.1%); and
penalties for late payment and/or late lodgement

Can payment arrangements be set up to pay a tax debt?
A small business owner can enter into a payment arrangement with the ATO to pay off
a tax debt by making an upfront payment and paying the balance in instalments over
time

Sole traders and individual partners in a partnership:
■

■

that owe $100,000 or less can use the ATO’s online portal to set up, adjust or
cancel a payment plan. The online platform allows users to vary the upfront
payment and instalments within certain parameters. If they cannot afford a payment
plan within these pre-set options, they can contact the ATO to discuss alternatives.
that owe more than $100,000 must contact the ATO to make arrangements for a
payment plan. The ATO provides an online payment plan estimator tool that clients
can use to work out details of a payment plan they can afford and is acceptable to
the ATO.3

Companies
■

■

14

If a company owes $100,000 or less, it can propose a payment plan by contacting
the ATO
A registered tax agent or BAS agent can also propose a payment plan on the
company’s behalf

2

Auditor-General Report No 42 OF 2018–19

3

https://www.ato.gov.au/Calculators-and-tools/Payment-plan-estimator/
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Can a tax debt be waived or released?
The ATO can permanently waive or “release” some or all of an individual’s tax debts
on the basis of “serious hardship”. The ATO considers serious hardship to exist
where paying the tax debt would result in the individual being unable to provide
essentials such as food, accommodation, clothing, medical treatment and education
for themselves, family or others for whom they are responsible. A person applying for
release should provide supporting documents setting out their circumstances and
demonstrating serious hardship.
The ATO assesses applications for release against the criteria outlined in Practice
Statement Law Administration PS LA 2011/17 Debt relief, waiver and write off. It takes
into account the household’s income, expenditure, assets and liabilities to determine
serious hardship. It then considers other factors and information to determine whether
it would be appropriate to grant release.
The ATO provides a debt release tool to help individuals to determine whether they are
eligible for release from their tax debts.4

Can a small business have its tax debts waived or released?
Because release on the grounds of serious hardship applies only to individuals,
companies and trusts are not eligible to apply for release of their debts.
The following business-related tax debts can be released for an individual on the
grounds of serious hardship:
■

income tax

■

PAYG instalments

■

fringe benefits tax (FBT)

■

FBT instalment

■

some penalties and interest charges associated with these debts.

However, other tax debts cannot be released even if serious hardship is established:

4
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■

GST

■

PAYG withholding

■

super guarantee charge (SGC)

■

director penalty notices

https://www.ato.gov.au/calculators-and-tools/Host/?anchor=DHRT&anchor=DHRT/questions&anchor=DHRT/
questions#DHRT/questions
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Can the ATO decide not to pursue a tax debt?
As an alternative to formally waiving a debt, the ATO also has legal discretion to
determine that in certain circumstances it is “not economical to pursue” a debt and
therefore “write off’ the debt from the taxpayer’s account.
However, this decision not to pursue the debt can be reversed and the debt can be reraised if and when the ATO considers that the person’s circumstances have changed,
eg they have acquired assets and/or are earning an income level which allows them
to repay the debt. Once the debt is re-raised interest and penalties will also be added,
meaning the debt may significantly increase.

Will the ATO reduce or cancel all components of a tax debt?
The ATO will be more prepared to remit (ie reduce or cancel) the interest and penalties
components of a tax debt, rather than the principal debt itself.
In deciding whether to reduce or cancel the General Interest Charge (GIC) the ATO
considers factors including:
■

whether extenuating circumstances outside the taxpayer’s control caused the delay
in payment – eg natural disasters, industrial action, the unforeseen collapse of a
major debtor or illness of business owner or key staff

■

what steps the taxpayer took to relieve the effects of those circumstances

■

if the payment of the full amount of GIC would result in serious financial hardship

In deciding whether to remit penalties for failure to lodge documents including
activity statements, income tax returns and PAYG withholding annual reports the
ATO considers whether the failure to lodge was caused by circumstances beyond the
businesses’ control and whether the business or their tax agent were in a position to
request further time to lodge.

Are company directors personally liable for company tax debts?
Liability for insolvent trading
Company directors have a duty to prevent a company from trading while it is insolvent
and are personally liable for all debts incurred by a company if they allow it to continue
trading while it is insolvent, including tax debts. For more details see the Insolvency
Chapter.

Personal liability for company tax debts under the Director Penalty Notice regime
Directors are personally liable to the ATO for a company’s unpaid PAYG, GST, Luxury
Car Tax, Wine Equalisation Tax and Superannuation Guarantee Charge (SGC)
obligations, whether or not the company incurred them while insolvent.
Before seeking to recover these amounts from directors, the ATO must issue a
Director Penalty Notice (DPN) to the director specifying the amount and type of debt.
Two types of DPNs may be issued:
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■

■

21 Day DPN: This type of DPN is issued to directors when a company has lodged
its BAS, IAS and/or SCG statements within 3 months of the due date but the PAYG,
GST, Luxury Car Tax, Wine Equalisation Tax and SGC debts remain unpaid. The
notice gives directors 21 days to either cause the company to pay the debt or place
the company into voluntary administration or liquidation. If one of these steps is
taken, the penalty against the director is remitted (ie, cancelled). If neither option is
taken within 21 days, the director becomes personally liable for the unpaid debt.
Lockdown DPN: This type of DPN is issued to company directors where a company
has failed to lodge or pay its BAS/IAS and/or SGC statements within 3 months of
their due date. In this case the only way to remit the penalty is for the company
to pay it in full within the 21 day period, otherwise the penalty “locks down” on the
director and he or she is personally liable.

Importantly, the 21-day period of a DPN runs from the date stated on the notice (the
date it is sent), not the date it is received by a director.
If the company enters into and maintains an arrangement to pay the entire tax debt
which is the subject of a DPN, the ATO will not seek to recover the penalty from
directors personally. However, if the company ceases to comply with a payment
arrangement, the ATO may commence or recommence action to recover the director
penalty.
Directors cannot escape liability under a DPN by resigning as a director. Former
directors remain liable for unpaid company tax liabilities due up to the date of their
resignation. Newly appointed directors are not only liable under the DPN regime for
company tax debts incurred following their appointment, but within 30 days after
appointment they also become liable for unpaid SGC prior to their appointment.
Directors also cannot shield themselves from liability under a DPN by relying on
other people (eg fellow directors, accounting staff or other company employees or
professional advisors) to ensure that the company’s obligations to report and pay tax
liabilities is met. Thus, in a small business a spouse or other family members who were
appointed as directors but have not taken an active role in the day to day running of
the business may find themselves issued with DPNs and facing significant personal
liability for company tax debts.
The ATO may take action to enforce a DPN by:
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■

issuing garnishee notices

■

offsetting any of a director’s personal tax credits against the director penalties

■

initiating legal proceedings against the director to recover the director penalty.
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Defences to DPNs
There are several defences available to absolve directors of liability under the DPN
regime:
■

■

■

5.11

due to illness or some other valid reason the director did not take part in
management of the company during the relevant period
the director took all reasonable steps to ensure that the company paid the amount
outstanding or that the company was placed into voluntary administration or
liquidation
in relation to an unpaid SGC liability – the company interpreted and applied relevant
superannuation legislation in a way that is “reasonably arguable”

Dispute resolution and assistance services
Does the ATO offer assistance to small businesses?
In addition to the information available on its website, the ATO runs regular webinars
on a broad range of topics of relevance to small businesses including:
■

Small business financial viability

■

Introduction to business records

■

Cash flow for small business

■

Closing your small business.

It also offers webinars focused on specific occupations such as electricians,
hospitality, couriers and cleaning services.
The list of available webinars can be found by searching for ‘ATO small business
webinars’, or at this link.5

What is ATO Dispute Assist?
Dispute Assist is a free ATO service to help certain individuals and small businesses
with the tax objection and dispute process. It is available to individuals and businesses
that that are not represented by an accountant, tax agent or legal representative and
are suffering from “significant or exceptional circumstances”.
Individuals and businesses can apply for Dispute Assist by outlining their personal
circumstances on the ATO objection form (at question 9B) or by emailing
DisputeAssist@ato.gov.au
Eligible individuals and businesses are provided with support by an independent
Dispute Assist guide that helps them through the process by:

5
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https://www.ato.gov.au/Business/Starting-your-own-business/Small-business-webinars-and-workshops/Smallbusiness-webinars/
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■

connecting them with the right people so the dispute can be resolved promptly

■

ensuring all options to resolve the dispute are explored; and

■

assisting them to access services to help them move forward.

What is ATO small business litigation funding?
Some disputes between the ATO and a small business may end up in the Small
Business Taxation Division of the Administrative Appeals Tribunal. If the ATO engages
external legal representation, it will also cover the reasonable costs for the small
business to engage an equivalent level of legal representation.

What is the Tax Concierge Service?
The Tax Concierge Service is provided by the Australian Small Business and Family
Enterprise Ombudsman (ASBFEO). The Service helps small businesses decide if an
application to the Administrative Appeals Tribunal (AAT) for review of an Australian
Taxation Office (ATO) decision is an appropriate pathway to resolution.
The Service can include access to a one hour consultation with an experienced small
business tax lawyer for unrepresented small businesses, to review the facts and
provide advice on the viability of an appeal. The ASBFEO case manager helps the
small business to compile the relevant documents to maximise the benefit of the one
hour legal consultation. A co-payment of $100 is required from the small business
taxpayer at the time of the consultation and the balance of the cost will be paid by the
ASBFEO.
If the small business decides to lodge an appeal with the AAT, the Service will assist
with preparation of the application and submissions for the appeal. After application,
the small business may benefit from a second hour of advice from an expert. This cost
is fully met by the Service.6

What is the role of the Taxation Ombudsman?
The Taxation Ombudsman is a government entity that investigates complaints about
the ATO.
As a first step, a client must lodge a formal complaint with the ATO. If that complaint is
not resolved to the taxpayer’s satisfaction, the details of the complaint may be lodged
with the Taxation Ombudsman which will undertake an independent investigation.
The Taxation Ombudsman has direct access to ATO officers, records and systems.
Actions it can take include:

6
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■

review the ATO’s debt recovery actions;

■

investigate delays with processing refunds or payments;

■

investigate delays with processing tax returns;

https://www.asbfeo.gov.au/assistance-concierge-service

SMALL BUSINESS HANDBOOK | BUSINESS TAX

■

follow up on delays in ATO responses—including to objections;

■

confirm whether the relevant information has been considered for your matter;

■

better understand the actions and decisions taken by the ATO; and

■

identify other options the taxpayer may have and the agencies that can help.

What assistance is available through the National Tax Clinic program?
The National Tax Clinic program is a government-funded initiative to assist those who
may not be able to afford professional advice and representation regarding their tax
affairs.
This program is available to eligible individuals and small businesses (and also to nonprofits and charities.)
There are tax clinics in every State and Territory. See the FCA toolkit for more
information.
The program is run by Australian universities. Students studying tax-related courses
provide free tax advice under the supervision of qualified clinic managers. The Tax
Clinic can help individuals and business owners correctly complete and lodge Activity
Statements, tax returns and other forms. They can also provide tax-related debt
advice.
The National Tax Clinic accepts warm referrals of small business clients from financial
counsellors.

TIP
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Engaging with the National Tax Clinic can be especially useful
when seeking to communicate with the ATO (for example, to
arrange a payment plan or remission of penalties, because the
ATO is often reluctant to accept financial counsellors or other
representatives that are not tax or BAS agents as authorised
representatives for a client. Staff from the National Tax Clinic can
assist by contacting the ATO on the client’s behalf.
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