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Key Points
The large majority of Australian businesses have 19 or fewer employees (98%)
Source of Employee Entitlements
›

›

›

›

The National Employment Standards (NES) are 10 minimum employment
entitlements) that must be provided to all permanent employees. These include
maximum weekly hours, leave entitlements, and requirements regarding
termination and redundancy. Casual employees are only entitled to some of the
entitlements under the National Employment Standards.
Awards apply in addition to the NES and set out minimum employment
standards, including pay rates. Different awards apply to different industries.
Enterprise Agreements are created between an employer (one business or
group of businesses) and their employees and Registered by the Fair Work
Commission. They override the applicable Award, but must leave employees
‘better off overall’ relative to the Award.
Employment contracts can provide for additional entitlements above the NES,
minimum wage or any Award or Enterprise Agreement.

Employee Pay Rates
›

Working out the correct pay rate can be complex. Employees must be paid at
least monthly.

Superannuation
›

›

Generally an employee must pay superannuation at 9.5% of an employee’s
ordinary time earnings for any employee earning more than $450 before tax in
a calendar month. This is called the Superannuation Guarantee (SG). This is to
increase to 10% from 1/7/21.
If an employer does not pay the SG to the employee’s super fund by the due
date, they must instead pay the funds to the ATO, together with interest and
charges. The ATO will then pass the funds to the super fund.

Other entitlements
›

›

Leave - employees may be entitled to several different types of leave,
for example, annual leave, long service leave, personal or sick leave,
compassionate leave, parental leave.
Fringe benefits are “extras” that employers may choose to provide to their
employees, under a salary sacrifice arrangement.

Workers Compensation
›

1

Employers are required to hold workers compensation insurance. This covers
employees that are injured or killed at work.
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Key Points continued
Termination of Employment
›

Employers have different obligations depending on whether an employee
resigns, is made redundant or is terminated. Notice entitlements differ
depending on whether an employee is over 45 years old. Accrued annual leave
entitlements, and if sufficient service, long service leave, must be paid out on
termination.

Non-payment of Entitlements
›

›

Non-payment or underpayment of entitlements is a breach of the Fair Work Act
and an employer will be liable for back pay and penalties.
If a company goes into liquidation, the company and/or directors commit an
offence if they intentionally or recklessly enter into transactions to avoid paying
employee entitlements.

Fair Entitlements Guarantee
›

›

The Fair Entitlements Guarantee scheme is a Government-operated safety
net to pay out entitlements for employees that lose their jobs due to the
bankruptcy or insolvency of their employer.
The FEG applies to wages, annual leave, long service leave, payment in lieu of
notice and redundancy pay. There are limits on the amounts that can be paid
and what employees are eligible to claim.

Self Managed Super Funds and Small Business
›

›

2

Some small business owners structure their businesses to include their selfmanaged superannuation fund. This is sometimes done as a tax strategy and
to protect assets.
The risk is that if the business fails and the owner’s super is invested in the
business, they will also suffer a loss to their retirement savings.
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About this chapter
This chapter:
■
■

outlines the key entitlements of employees and how this applies to small businesses
discusses the liability of business owners for non-payment or underpayment of
employee entitlements.

This chapter does not discuss the difference between employees and contractors.
This can be complex and may require expert advice.

6.1

Small Business and Employment
98% of all Australian businesses are small business with 19 or fewer employees. Most
of these (63%) have no employees at all, and operate as sole traders or sole director/
shareholder companies. Another 26% are micro businesses that have 1 - 4 employees
and the remainder (9%) have 5-19 employees.1 Some small business owners employ
friends or relatives, so that the business is the source of income for the whole family.

6.2

Sources of Employee Entitlements
Employee entitlements come from several different sources. These include:
■

National Employment Standards and the National Minimum Wage

■

Awards

■

Enterprise Agreements2

■

Employment Contracts

6.2.1 What are National Employment Standards and the National Minimum
Wage?
The National Employment Standards (NES) are 10 minimum employment entitlements
set out in the Fair Work Act 2009 (Cth) that must be provided to all permanent
employees. These entitlements include maximum allowable weekly hours, leave
entitlements, and requirements regarding termination and redundancy. Casual
employees are only entitled to some of the entitlements under the NES.
The National Minimum Wage applies to employees not covered by an Award or
Enterprise Agreement. It is the minimum pay rate provided by the Fair Work Act 2009
(Cth) and is reviewed each year. Casual employees are entitled to an extra 25%

3

1

The Australian Small Business and Family Enterprise Ombudsman Report - Small Business Counts December
2020.

2

There are also other types of registered agreements, however these are less common and will not be discussed in
these materials.
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loading on top of the minimum wage. Apprentices and trainees, employees under the
age of 21 and employees with a disability under the Government’s supported wage
system may have a lower rate of pay.
An Award, employment contract or Enterprise Agreement cannot:
■

provide for wages that are less than the National Minimum Wage

■

provide for conditions that are less than the National Employment Standards

■

exclude the National Employment Standards.

6.2.2 What are awards?
Awards (also known as modern awards) are legally binding documents that set out
minimum national standards for pay rates and employee entitlements such as leave
and allowances. These apply in addition to the National Employment Standards. There
are more than 100 industry or occupation Awards that cover most Australian workers
and they are updated periodically by the Fair Work Commission.
It is possible for one small business to be covered by multiple Awards for different
employees – for example, in building and construction, the Building and Construction
Award will apply to carpenters and the Clerks Award will apply to office staff.
Fair Work Australia has an online tool to allow employees and employers to find copies
of Awards relevant to their industries and occupations: https://www.fairwork.gov.au/
awards-and-agreements/awards/find-my-award/

6.2.3 What are enterprise agreements?
Enterprise Agreements (and other less common types of registered agreements)
are agreements created between employers and employees that set out minimum
employment conditions that can apply to one business or a group of businesses. They
must be approved and registered with the Fair Work Commission. If an Enterprise
Agreement is made, it will apply instead of an Award. Pay rates in an Enterprise
Agreement cannot be less than the rates in the relevant Award and the agreement
must result in employees being better off overall.

TIP

The rules are different for businesses that operate in Western
Australia. The Federal industrial relations system only applies to
companies, and not to sole traders or partnerships, in WA. Sole
traders and partnerships operating in that State fall under a separate
industrial relations system governed by the Minimum Conditions
of Employment Act 1993 (WA). National Awards and the National
Employment Standards do not apply to them.

6.2.4 What are employment contracts?
Employment contracts that are entered into between employees and employers can
provide for additional entitlements and conditions above the NES, the Minimum Wage
and any relevant Award or Enterprise Agreement.

4
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6.3

Correct Employee Pay Rates
While the words “wages” and “salary” are sometimes used interchangeably, a salary
is a fixed amount paid over a 12-month period to permanent full time or part time
employees, while wages are paid based on an hourly rate depending on how many
hours an employee works in a given pay period and are generally paid to casual
employees.
Employee wage entitlements will depend on the Awards or Enterprise Agreements
for the industry that the business operates in, and the employee’s job or occupation.
A particular employee’s wage entitlements will also depend on additional factors,
including the terms of any employment contract whether the employee is a casual
or permanent employee, an apprentice or trainee, is under the age of 21 or has a
disability supported by the government’s supported wage system.
Determining the correct pay rates for employees is a complex and technical area. If
small business clients have concerns as to whether they are correctly paying their
employees, you should recommend they obtain specialist advice, for example, from
their industry association (if they belong to one), the Fair Work Ombudsman or a
specialist in industrial awards.
Fair Work Australia has a pay calculator that allows both employees and employers to
calculate applicable pay rates. See https://calculate.fairwork.gov.au/findyouraward
Employees must be paid at least monthly – by cash, cheque, money order or postal
order, payable to the employee - or by electronic funds transfer, i.e. EFT or bank
transfer). They may also be paid by a combination of these.
As well as a “base pay” some Awards and Enterprise Agreements include additional
elements such as overtime pay, penalty rates and allowances.

6.4

Superannuation Entitlements for Employees
6.4.1 What is the Superannuation Guarantee?
The minimum legal superannuation entitlement that employers must pay to employees
is called the Superannuation Guarantee (SG). The Superannuation Guarantee is
currently set at 9.5% of an employee’s ordinary time earnings3, and is legislated to
increase to 10% on 1 July 2021.2 Some salaried employees may be remunerated on a
‘Total Employment Package’ basis, which means that the remuneration total includes
the Superannuation Guarantee amount.

3

5

Accurate as at March 2021. Please check as the Superannuation Guarantee is expected to increase by 0.5% to
10% on 1 July 2021.
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Generally, employers must pay an employee their superannuation on top of their
wages if the employee earns more than $450 before tax in a calendar month. If an
employee is under 18 or a private domestic worker, for example, a nanny, they must
also work more than 30 hours per week to qualify for the Superannuation Guarantee
in that given week.
Employers are legally required to pay superannuation to all employees that meet the
above criteria for the Superannuation Guarantee, including company directors who
are also employees and employees who are family members, provided they are paid at
least $450 per calendar month and, if under 18, work at least 30 hours a week.
A company may also pay directors’ fees to its directors, either instead of, or in addition
to, any salary or wages. These are also subject to the Superannuation Guarantee and
super must be paid on them if they total more than $450 in a calendar month.
Employers must nominate a default super fund that employee superannuation will be
paid into if the employee does not choose their own fund. Many employees (depending
on applicable Awards and Enterprise Agreements) are entitled to choose their own
super fund. Once employees submit a form choosing a super fund, the employer must
pay their superannuation into that fund.
Employers must pay superannuation at least four times a year so it is received by
employees’ super funds by quarterly due dates.
The Small Business Superannuation Clearing House (SBSCH) is a free service that
businesses with 19 or fewer employees or an annual aggregated turnover of less than
$10 million can use to make their Superannuation Guarantee payments. The business
pays its Superannuation Guarantee contributions as a single electronic payment to
the Clearing House. The Clearing House will then distribute the payments to each
employee’s super fund.

6.4.2 What is the Superannuation Guarantee Charge?
If an employer does not pay employees’ superannuation guarantee entitlements to
the correct superannuation fund by the due date, that super becomes payable to
the Australian Tax Office (ATO) via the superannuation guarantee charge (SGC). An
employer that is late in paying employee super must lodge an SGC statement with the
ATO and pay a SGC which is made up of:
■

Any shortfall in the superannuation guarantee due to the employee

■

Interest of 10%; and

■

An administration charge of $20 per employee per quarter

The ATO then transfers the super guarantee shortfall amount and interest to the
employee’s superannuation fund.
Unlike superannuation payments themselves, SGC payments are not tax deductible.
This is intended to function as a disincentive for employers so that they do not neglect
their obligations to pay employee super.
If an employer cannot lodge the SGC statement and pay the SGC by the due date,
it must request an extension of time in writing to lodge and/or pay stating reasons.
Interest will continue to accrue until the SGC is paid in full.

6
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The ATO prioritises the collection of SGC debts. If these amounts are not paid, it will
progress to issuing Director Penalty Notices against individual company directors,
issuing garnishee notices against businesses or directors or commencing legal action
to collect the SGC.
The ATO can also issue employers with a direction to pay outstanding SGC within a
specified period. Failure to comply with such a notice is a criminal offence subject to
financial penalties and/or imprisonment. (See the Business Tax chapter for further
details on Director Penalty Notices)

6.5

Leave Entitlements for Employees
Under the National Employment Standards, Awards, and Enterprise Agreements,
permanent employees are entitled to several different types of leave including:
■

Paid annual leave – plus an extra “leave loading” payment if stipulated in the Award,
Enterprise Agreement or employment contract

■

Paid sick/carers’ leave

■

Paid long service leave - dependent on legislation in each State or Territory

■

Community service leave;

■

Compassionate leave; and

■

Family & domestic violence leave

Casual employees are entitled to:

6.6

■

Unpaid sick/carer’s leave;

■

Unpaid compassionate leave

■

Unpaid family and domestic violence leave

■

Unpaid community service leave;

■

Unpaid parental leave – after 12 months’ service; and

■

Long service leave – in some States and Territories

Fringe Benefits
Fringe benefits are “extras” that employees receive from employers in addition to
their wage or salary, or in exchange for foregoing some of their salary under a salary
sacrifice arrangement.
Fringe benefits are not entitlements that employers are legally required to provide to
employees. Rather, employers may choose to provide fringe benefits to attract, reward
or retain staff. They may become an entitlement if their provision is specified as a term
of an enterprise agreement or employment contract.

7
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Examples of fringe benefits include:
■

allowing employees to use work vehicles for private purposes

■

providing discounted loans to employees

■

paying for employee gym memberships

■

providing free tickets to concerts, movies or other entertainment venues

■

reimbursing personal expenses incurred by employees, eg school fees

■

providing benefits under a salary sacrifice arrangement with an employee.

Employers must pay a separate tax called Fringe Benefits Tax on fringe benefits
provided to employees. See the Business Tax chapter.

6.7

Workers Compensation Insurance
Workers compensation is administered by regulators in each State and Territory
and employers are legally required to take out compulsory workers compensation
insurance to cover their business and employees. (See the Insurance chapter)
Workers compensation is an insurance payment to employees that are injured at work
or become sick due to their job. Workers compensation payments cover salary/wages
while an employee is not medically fit for work, medical and rehabilitation expenses,
lump sum compensation for permanent impairment and funeral expenses and
payments in the event of death.

6.8

Termination of Employment and Entitlements
A business owner must comply with different obligations, depending on how
termination of employment occurs. Employment can end in a number of ways.

6.8.1 What is an employee entitled to if they resign?
An employee may choose to leave their job. The relevant Award, Enterprise Agreement
or employment contract may require them to provide a minimum notice period to the
employer.
Fair Work Australia has a Notice and Redundancy calculator which allows employers
to calculate the notice required to be given: https://calculate.fairwork.gov.au/
endingemployment

8
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6.8.2 What is an employee entitled to if they are made redundant?
Redundancy happens when an employer no longer has a need for the employee’s job
to be done or goes into liquidation (if it is a company) or becomes bankrupt (if it is an
individual or partnership).
The National Employment Standards require that employees who are made redundant
receive a minimum period of notice of termination of employment (depending on
length of service) or payment in lieu of notice. Employees that are made redundant are
also entitled to redundancy pay, again depending on their length of service.
Employees of small businesses with a total of fewer than 15 permanent employees are
not entitled to redundancy pay.
Casual employees are not entitled to notice of termination or redundancy pay.
Employees on fixed term contracts are generally not entitled to redundancy pay, but it
may depend on the terms in the contract or the circumstances of the redunandancy.

6.8.3 What is an employee entitled to if they are dismissed?
An employee can be dismissed for a range of reasons including poor performance
or misconduct. Employees can be immediately dismissed for gross misconduct (such
as theft, fraud, assault or refusing to carry out a lawful and reasonable instruction).
Dismissal for other reasons requires a process of giving the employee warnings and
allowing them an opportunity to respond.
Under the Fair Work Act an employee can bring legal action claiming unfair dismissal
if their dismissal was “harsh, unjust or unreasonable”. In general, the question of
whether and when a dismissal is unfair involves a number of factors and complex legal
issues.
However, special rules apply for small businesses with fewer than 15 employees. If the
small business complies with the Small Business Fair Dismissal Code4 , an employee
will not succeed in an unfair dismissal claim. Small business employees cannot make
a claim for unfair dismissal in the first 12 months following their engagement.
The Fair Work Act also prohibits an employer from terminating an employee for
a range of unlawful reasons. These include race, colour, sex, sexaul orientation,
age, physical or mental disability, marital status, family or carer’s responsibilities,
pregnancy, religiion, political opinion, national extraction or social origin.
An employer must give adequate notice when dismissing an employee. The notice
period depends on length of service as well as the employee’s age. An employer can
choose to give the employee pay in lieu of notice.

6.8.4 What is final pay on termination?
Upon termination of employment an employer must pay the employee any payments
required under the Fair Work Act, the Award, Enterprise Agreement or contract (as

4

9

The Small Business Fair Dismissal Code and Checklist can be downloaded at https://www.fairwork.gov.au/
ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx?Embed=Y
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applicable). This includes:

6.9

■

Salary or wages owing (including any relevant penalty rates or allowances);

■

Accumulated long service leave (including any annual leave loading applicable)

■

Accrued or pro-rata long service leave

■

Payment in lieu of notice; and

■

Redundancy pay

Consequences of Non-payment of Entitlements
6.9.1 What is the employer’s liability?
Small businesses may underpay employees mistakenly due to accounting or payroll
errors, or by not taking into account applicable penalty rates or Award rate increases.
Businesses in financial difficulty may also fail to pay or underpay employees due to
cashflow problems or lack of funds.
“Wage theft” is the term coined to describe underpayment or non-payment of
entitlements by an employer to an employee. Victoria and Queensland have recently
passed new legislation to make underpayment of employee entitlements or falsifying
or failing to keep payment records a criminal offence. The Federal Government is also
planning to introduce legislation to criminalise wage theft.
The Fair Work Ombudsman has broad powers to monitor and investigate noncompliance with the Fair Work Act, including issuing compliance notices, infringement
notices, requiring employers to enter into enforceable undertakings to remedy
breaches and commencing legal proceedings to seek penalties.
Non-payment or underpayment of salary, wages or other entitlements is a breach of
the Fair Work Act and renders an employer liable for back payment of the unpaid sums
with interest, as well as penalties of up to $13,320 per contravention for an individual
and $66,600 per company. In the case of a “serious contravention” where the person
or business knowingly breached the obligation to pay employee entitlements and the
contravention was part of a systematic pattern of conduct, those penalties rise to
$133,200 for an individual and $666,000 for a company.
When a business breaches the obligation to pay employee entitlements, any person
“knowingly involved” in the contravention (such as a company director, manager an
accounts staff member, or even an external accountant or payroll contractor) can also
be personally liable as an accessory to the breach.

6.9.2 What is the liability for directors entering into transactions to avoid
employee entitlements?
Under the Corporations Act, a company commits an offence if it intentionally or
recklessly enters into a transaction to avoid or prevent or significantly reduce the
recovery of employee entitlements if the company goes into liquidation. Company

10
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directors and officers commit an offence if they cause a company to enter into such a
transaction. Penalties for contravention include significant fines and/or imprisonment
for up to 10 years.
If company directors and officers knew, or if a reasonable person in their position
would know that the transaction was likely to avoid, prevent or reduce recovery of
employee entitlements, they are also personally liable to compensate affected parties
for the loss suffered as a result. Civil compensation proceedings to recover employee
entitlements under this provision can be brought by a wide range of parties including
the Commissioner of Taxation, the Fair Work Ombudsman, the Department that
administers the Fair Entitlements Guarantee (see next section), company employees
or the liquidator.
(See the Insolvency chapter for more information, particularly discussion of illegal
phoenix activity.)

6.10 Employee Entitlements in a Liquidated
Business
6.10.1 What is the Fair Entitlements Guarantee scheme?
When a business goes into liquidation or insolvency or (in the case of a sole trader
or partnership becomes bankrupt) owing unpaid employee entitlements, employees
can make a claim under the Fair Entitlements Guarantee (FEG). This is a Federal
Government-operated safety-net scheme for employees that lose their jobs due to the
bankruptcy or insolvency of their employer and are owed unpaid entitlements.
The FEG applies to the following entitlements:
■

wages – up to 13 weeks of unpaid wages (capped at the FEG maximum weekly
wage)

■

annual leave

■

long service leave

■

payment in lieu of notice of termination – maximum of 5 weeks

■

redundancy pay – up to 4 weeks per full year of service.

It does not apply to superannuation or to other payments such as bonuses or
reimbursement payments.
The FEG also does not apply to employees that are directors of the insolvent company
or relatives of the employee directors.

11
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More information on the FEG scheme is available on the FEG website at: https://www.
ag.gov.au/sites/default/files/2020-03/eligibility_for_feg_assistance_fact_sheet.pdf
If a person has been a director or officer of two or more companies that relied on the
FEG scheme to pay employee entitlements within a period of 7 years, the Australian
Securities and Investments Commission may disqualify them from managing
corporations for up to 5 years.

6.11

Self-Managed Super and Small Business
A superannuation fund operates as a type of trust (see the Business Structures
chapter). It has members whose retirement savings are invested in the fund and
trustees who run and manage the fund. In most superannuation funds the trustees
are third party professionals. However, in a self-managed super fund (SMSF), the
members are also the trustees and they run the fund for their own benefit and make all
investment decisions.
An SMSF can have a maximum of four members. All members must be either
individual trustees or directors of a corporate trustee of the fund – so all members are
involved in managing the SMSF.
The trustees of the SMSF must ensure the fund complies with all relevant tax and
superannuation laws, and can be personally liable for defaults. An SMSF must appoint
an approved auditor to audit the fund each financial year and then lodge an annual
report with the ATO.
SMSFs are popular with some small business owners as a means to control their own
retirement investments and to integrate them with their small business. The following
are common scenarios:
■

■

12

An SMSF (which may hold the superannuation of not only the business owner
but a spouse and/or other family members) is used as a vehicle to purchase
commercial premises from which the business operates (or commercial premises
already owned by the business or by one of the business owners personally are
transferred into the SMSF). The premises are then leased by the SMSF back to
the business (at market rent). The business claims the rent as a tax deduction
because it is a business expense, while the SMSF derives revenue from the rent
paid by the business. This acts as an income tax minimisation strategy, allowing the
small business owner access to an additional pool of funds to purchase premises
for the business and protects the premises from claims by creditors in the event
of insolvency or personal bankruptcy. It also avoids capital gains tax (CGT) if the
premises are sold because super funds are not subject to CGT.
The SMSF invests funds directly in the business (eg by buying shares). This is
called “in house assets” and is legally restricted to 5% of the SMSF’s total assets.
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Small business owners may have been advised to set up an SMSF by an accountant
but lack sufficient sophistication or financial literacy to understand how the fund
operates. The risk for the business owner and any family members whose super is
also invested in the SMSF is that if the small business faces difficulties or fails, in
addition to all the other economic pitfalls they face, they will also suffer a loss to their
retirement savings because these are tied up with the business via the SMSF.

13
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